TOWN COUNCIL MEETING
Jamestown Town Hall
Rosamond A. Tefft Council Chambers
93 Narragansett Avenue
Tuesday, October 22, 2019
11:00 AM

The public is welcome to participate in this Town Council meeting. Open Forum offers citizens the opportunity
to clarify an item on the agenda, address items not on the agenda, or comment on a communication or Consent
Agenda item. Citizens are welcome to speak to the subject of a Public Hearing, and are allowed to speak at the
discretion of the Council President or a majority of Councilors present, or at other times during the meeting,
in particular during New or Unfinished Business.

Anyone wishing to speak should use the microphone at the front of the room, stating their name and address
for the record; comments must be addressed to the Council, not the audience. It is the Town Council’s hope
that citizens and Councilors alike will be respectful of each other’s right to speak, tolerant of different points
of view, and mindful of everyone’s time.

Attachments for items on this meeting agenda are available to the public on the Town website
at: http://www.jamestownri.gov/town-government/town-council/town-council-meetings-
minutes/2019-meetings-minutes/2019-meetings

l. ROLL CALL

1. CALL TO ORDER, PLEDGE OF ALLEGIANCE

I11.  NEW BUSINESS

Please Note in Accordance with Section 42-46-6 (b) the Council May Review, Discuss and/or take

Action and/or Vote on the following items:

A) Approval of Special Counsel for Museler Appeal Hearings

B) Appeal Hearing of Kara and Christopher Museler; by their Attorney,
Quentin Anthony, Esq; regarding the denial of their Guest Mooring Permit
Application by the Jamestown Harbor Commission dated July 18, 2019;
pursuant to Section 78-30 of the Jamestown Code of Ordinances

O) Schedule Future Sessions — dates and times.

IV. ADJOURNMENT

Pursuant to RIGL 8 42-46-6(c) Notice of this meeting shall be posted on the Secretary of State’s website and
at the Town Hall and the Jamestown Philomenian Library. Notice is also posted at the Jamestown Police
Station and on the Internet at www.jamestownri.gov.

ALL NOTE: This meeting location is accessible to the physically challenged. If communications assistance is
needed or other accommodations to ensure equal participation, please call 1-800-745-5555, or contact the Town
Clerk at 401-423-9800, via facsimile to 401-423-7230, or email to eliese@jamestownri.net not less than three
(3) business days prior to the meeting.

Posted on the RI Secretary of State website on October 16, 2019
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TOWN COUNCIL OF JAMESTOWN
APPEAL
IN RE: Guest Mooring Application of Kara and Christopher Museler

NOW COME Kara and Christopher Museler, by their attorney, pursuant to the
Jamestown Harbor Ordinance and appeal the Decision/Letter dated July 18, 2019 of the Harbor
Commission.

Kara and Christopher Museler

D 4

By their attorney
Quentin Anthony, Esq.
41 Long Wharf Mall
Newport, Rhode Isiand 02840
Tel: 401 847-1008

Fax: 401 847-0018
qanthonyiaverizon.net

CERTIFICATION

I hereby certify that I hand-delivered this Appeal to the Town Council of the Town of

Jamestown on July 31, 2019,

Quentin Anthony /
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MEMORANDUM
TO: Jamestown Town Council
FRQM; - Chief Edward A. Mello
| DATE B August 13,2019 . o
SUBJECf: 8 Harbor Commission Ahpe‘él Museler -

Honorable Members of the Jamestown Town Council;

Attached you will find the formal notice of appeal of the Jamestown Harbor Commission as filed
by Attorney Quentin Anthony on behalf of Mr. and Mrs, Museler. In my capacity as the
Executive Director of the Jamestown Harbor Commission, I offer the following as background
and a timeline of events,

BACKGROUND:
The matter before you is the appeal of a decision of the Jaﬁiestown Harbor Commission (JHC) as

provided for within the Jamestown Ordinance. Specifically that any appeal of the JHC shall be
filed with the Jamestown Town Council.

In August of 2017, Christopher and Kara Museler (Muselers) purchased a parce! of land located
at 20 Westwind Drive. Before construction of their home, they made application for a primary
riparian mooring to be associated with the property. Tax records and the respective deed indicate
that the property is bordered by Zeek’s Creek, not the Narragansett Bay.

This initial application was made outside of the harbor master’s normal season and as such I,
serving as the executive director responded 1o the request as a courtesy to the Muselers in order
ta expedite the process at their request.



The initial riparian mooring application was denied based on the information that the property
was not waterfront and as such, the mooring could not be placed directly adjacent to the
property. The Muselers appealed this denial to the JHC. Following a hearing, the JHC ruled that
the Museler property was riparian but fell short of directing Harbor Staff to issuc a mooring.

Following past practice of other moo, ing holders on Westwind Drive, Muselers were granted a
mooring. This practice was later determined to be in violation of CRMC regulations.

The JHC received notice via a stipulation attached to the Harbor Management Plan approval that
all moorings located within the Zeeks Creek Conservation Zone must be relocated. The Harbor
Staff began the process to address this concemn by working with Town and CRMC officials to
reconcile a discrepancy of the desi gnated conservation zone boundaries. This reconciliation
would resolve the majority of moorings that were located within the conservation zone.

The Muselers desired location of their mooring would have resided within the conservation zone,
which was under review and revision by CRMC. The Muselers were given the option to be
immediately located outside the conservation zone or wait until such time a resolution was
reached in terms of amending the conservation zone. The Muselers opted to be located outside
the conservation area. Upon the mooring being placed, the Muselers filed an appeal with the JHC
requesting that the mooring be located within the conservation zone. This appeal is likely to be
resolved as the conservation zone was ultimately revised.

During the process of amending the conservation zone, the Harbor Staff learned from CRMC
that all riparian moorings must lie directly within the seaward extension of the lateral property
lines. The staff took no action to revoke any moorings that were previously issued, including
Muselers.

In April of 2018, the Muselers filed an application for a second mooring (guest mooring). This
application was denied by Harbor Staff based on the CRMC regulation, which requires that all
riparian moorings must lie directly within the seaward extension of the lateral property lines.
This denial is appealed by the Muselers to the JHC. The JBC ultimately upholds the decision of
the Harbor Staff.

The matter before you is the decision related to the third appeal of the Muselers, specifically the
denial of the guest mooring,

TIMELINE:

9/11/2017: Muselers make application for initial primary mooring. Applies as a riparian
property owner (Class 1a) associated to his property located at 20 Westwind Drive.

1/2/2018: Application is denied by Executive Director. The Muselers’ property and associated
deed indicate that the northern boundary is defined as The Great Creek (aka Zeek’s Creek) and is
designated “Single Fam MDL-01" in the Tax Assessor records. All other properties, and their
associated deeds within this area which have been granted riparian moorings, indicate the
boundary as being Narragansett Bay and are designated as “Waterfront” properties in the Tax



Assessor records, The property does not have adequate water immediately adjacent to the
property to support a mooring. Harbor staff relies on the following Jamestown Ordinance:

Jamestown Ordinance Section Sec, 78-22. - Definitions.
Riparian property: A freehold estate of record in land within the town having
shorefiront directly adjacent to waters bordering the town.

Jamestown Ordinance Section 78-26
(c) Class 1 Riparian.
Owners of riparian property, including individual owners and the owners or directors
of profit or nonprofit associations, partnerships, corporations or such other legal
entities owning riparian property, are entitled to apply, with priority over other
mooring permit classes, for up to two maoorings per property parcel directly adjacent
to the shorefront property parcel, They may apply for additional Class 1 moorings, up
to four in total, without priority over other mooring permit classes. In both cases
applications are subject, as determined by the harbormaster, to the availability of

space and to state and local regulations.

1/30/2018: Muselers file an appeal with the JHC.

2/14/2018 & 4/11/2018: JHC holds a hearing over two dates. JHC rules that the Muselers’
property is riparian.

2/26/2018: Town receives notice from CRMC that Harbor Management Plan and Ordinance
have been approved with the condition that all existing moorings located within the Zeek’s Creek
Conservation Zone must be relocated outside of the conservation upon next inspection (within
three-years).

Harbor staff learns that the CRMC and the Town have conflicting houndaries for the
conservation zone in question. Staff begins process to revise Town defined boundary in order to
be consistent with CRMC boundaries. This will ultimately resolve the CRMC stipulation to
vacate all moorings currently located with the Zeek’s Creek Conservation area. It is during this
process that Harbor staff learn that CRMC rules and regulations define riparian moorings as:

CRMC RI Code of Regulations 1.1.2 90 (b)

“Riparian mooring” means a mooring rented by a riparian property owner under a
permit granted by a municipality located within coastal waters bordering that property
as bounded by the seaward extension of that property’s lateral lot lines. Said mooring
may or may not be located within a CRMC approved mooring field,

5/7/2018: Harbor Master offers the Muselers a mooring to be located outside of the Town/State
Conservation Zone boundaries. The mooring is accepted and installed 5/14/2018.

3/8/2018: Muselers file an appeal with JHC as the Muselers desired location of this primary
mooring resides within the Town Conservation area, the same area of which CRMC issued



notice to vacate all existing moorings. The mooring was placed outside of the Conservation
Zone, per CRMC’s direction.

4/15/2018: Muselers apply for a guest mooring to be associated with the primary mooring.

4/16/2019: Guest mooring application is denied. The proposed location of the guest mooring
would not lie within the seaward extension of the Muselers property lateral lot lines as required
by CRMC RI Code of Regulations 1.1.2 90 (b).

The Harbor Staff relies on the below cited sections of the Rhode Istand General Laws, the
Jamestown Code of Ordinances, and the CRMC RI Code of Regulations (RICR) 650-RICR-20-
00-01 (commonly referred to as the “Red Book™) as follows:

RIG.L. § 46-4-6.9 Town of Jamestown. Powers Conferred.
) No powers or duties granted herein shall be construed to abrogate the powers or
duties granted to the coastal resources management council as provided in
chapter 23 of this title, as amended.

Jamestown Ordinance Section 78-26
(a) Permitting.
No mooring or outhaul shall be located or maintained in the harbor or coastal
waters of Jamestown until a permit has been issued for the use of such mooring or
outhaul by the harbormaster. No mooring or outhaul shall be permitted until the
harbormaster has determined that it conforms to the specifications set forth in this
article and in any other conditions established by the state or town.

Jamestown Ordinance Section 78-26
(¢) Class 1 Riparian.
Owners of riparian property, including individual owners and the owners or directors
of profit or nonprofit associations, partnerships, corporations or such other legal
entities owning riparian praoperty, are entitled to apply, with priority over other
mooring permit classes, for up to two moorings per property parcel directly adjacent
10 the shorefront property parcel. They may apply for additional Class 1 moorings, up
to four in total, without priority over other mooring permit classes. In both cases
applications are subject, as determined by the harbormaster, 1o the availability of
space and to state and local regulations.

CRMC RI Code of Regulations 1.1.2 90 (b)

“Riparian mooring” means a mooring rented by a riparian properiy owner under a
permit granted by a municipality located within coastal waters bordering that property
as bounded by the seaward extension of that property’s lateral lot lines. Said mooring
may or may noi be located within a CRMC approved mooring field.



It is further learned by Harbor Staff that the primary Museler mooring location is in conflict
with this regulation and is non-conforming, The primary mooring should not have been
permitted,

4/1/2019; Harbor staff, JHC and Jamestown Town Council resolve the matter of the
Conservation area, thereby resolving the stipulation required by CRMC to vacate a]l existing
moorings rom this conservation area.

This action creates a pathway to resolve the appeal filed by the Muselers in reference to the
location of the primary mooring. Harbor staff proposed relocation site submitted to the Muselers
on 5/22/2019. This mooring has yet to be relocated by the Muselers.

4/18/2019: Muselers file an appeal of the denial of his guest mooring.

5/8/2019, 6/12/2019 & 7/10/2019: A hearing is held by the JHC resulting in a denial of the
appeal.



TOWN COUNCIL OF JAMESTOWN
APPEAL
IN RE: Guest Mooring Application of Kara and Christopher Museler

NOW COME Kara and Christopher Museler, by their attorney, pursuant to the
Jamestown Harbor Ordinance and appeal the Decision/Letter dated July 18, 2019 of the Harbor
Commission.

Kara and Christopher Museler

- 7 /%

4 ’
By their attorney
Quentin Anthony, Esq.
41 Long Wharf Mall
Newport, Rhode Isiand 02840
Tel: 401 847-1008
Fax: 401 847-0018
ganthony{@verizon.net

CERTIFICATION

1 hereby certify that I hand-delivered this Appeal to the Town Council of the Town of

Jamestown on July 31, 2019,

Quentin Anthony /




DAY,

Jamestown Harbor Office
250 Conanicus Avenue
Jamestown, RI 02835

(401)423-7190

RE: Museler File

Oftice of the Harbor Clerk
CERTIFICATE

I, Kim Devlin, Harbor Clerk of the Town of J amestown, having by law the custody of
the seal, and the records, books, documents and papers of or appertaining to said Town,
hereby certify the annexed to be true copies of papers appertaining to said Town, and on
file and of record in this office.

In attestation whereof 1 have

hereunto set my hand, and have

affixed the seal of said Town, this
11th day of October, 2019,

Kim Devlin

Harbor-Clerk



Jamestown Harbor Office
250 Conanicus Avenue
Jamestown, RI 02835

(401)423-7190

AR

Christopher and Kara Museler
20 Westwind Drive
Jamestown RI 02835

Tuly 18, 2019

Re: Appeal of Guest Mooring Application Denial filed on April 17,2019

Dear Mr. and Mrs. Museler:

wn Harbor Commission decision to deny your
to your application for a guest mooring. The
nt during public hearings which took on May 8§

This letter serves as official notice of the Jamesto
appeal which you filed on April 17, 2019 related
Harbor Commission heard testimony and argume
and June 12, 2019.

Following discussion and argument, 2 motion was made to affirm the decision of the
harbormaster to deny the guest moozing application because the harbormaster had to apply the

state regulations concerning the definition of “riparian mooring” in accordance with the
Harbor Ordinance. This motion passed by a vote of 3-2.

The Harbor Commission again discussed this matter at jts meeting of July 10, 2019. A
motion was made to reconsider the Commission’s decision of June 12, 2019 to allow the
“nay” voters to explain their reasoning. Said motion passed. Upon further explanation by
Commissioner Wurzbacher of his “nay” vote, of which Commissioner Lexow joined, a
motion was made to ratify the Commission’s June 12,2019 decision. This motion failed bya
vote of 2-2. No other motions were made., By operation of law, the June 12, 2019 decision of

the Harbor Commission stands.

As such, it is the ruling of the Harbor Commission that the Harbormaster and Executive Director -
acted appropriately in denying your application for a guest mooring as they are required 1o
follow both local and state regulations. These regulations inclnde the requirement that a riparian
mooring granted by a municipality be located within the coastal waters bordering riparian
property and bounded by the seaward extensions of that property’s lateral lot lines. Since you
cannot locate a mooring within the seaward extensions of your property’s lateral lines, you
cannot be granted a guest mooring under the Jamestown Code of Ordinances.



The Harbor Commission decision to deny your appeal was based on the below cited sections of the Rhode
Island General Laws, the Jamestown Code of Ordinances, and the CRMC RI Code of Regulations (RICR} 650-

RICR-20-00-01 (commonly refesred to as the “Red Book™) as follows:

RIG.L § 46-4-6.9 Town of Jamestown. Powers Conferred.
(b) No powers or duties granted herein shall be construe
to the coastal resources management council as provi

d to abrogate the powers or duties granted
ded in chapter 23 of this title, as amended.

Jamestown Ordinance Section 78-26
(a} Permitting.

No mooring or outhaul shall be located or mainiained in the harbor or coastal waters of
Jamestown until a permit has been issued for the use of such mooring or outhaul by the
harbormaster. No mooring or outhaul shall be permitted until the harbormaster has determined
that it conforms 1o the specifications sef forth in this artic
established by the state or town.

le and in any other conditions

Jamestown Ordinance Section 78-26

(c;} Class I Riparian.
Owners of riparian property, including individual owners and the owners or directors of profit or

nonprofit associations, partnerships, corporations or such other legal entities owning riparian
property, are entitled to apply, with priority over other mooring permit classes, for up to two
moorings per property parcel directly adjacent 1o the shorefront property parcel. They may apply for
additional Class 1 moorings, up to four in fotal, without priority over other mooring permit classes.
In both cases applications are subject, as determined by the harbormaster, 0 the availability of

space and to state and local re gulations.

CRMC RI Code of Regulations 1.1.2 90 (b)

d by a riparian property OWher under a permit granted by
bordering that property as bounded by the seaward
Said mooring may or may not be located within a CRMC

“Riparian mooring”* means a mooring rente
a municipality located within coastal waters
extension of that property’s lateral lot lines.
approved mooring fleld

sion, Section 78-30 of the Jamestown Code of Ordinances provides for

If you feel you are aggrieved by this deci
Town Council within 20 days from the mailing of this decision.

an appeal of this ruling to the Jamestown

Respectiully, Y.
Y
William Harsh

Chairman
Jamestown Harbor Commission

CC: Q. Anthony
Town Solicitor
Harbor Commission



The Harbor Commission decision to deny your appeal was based on the below cited sections of the Rhode
Island General Laws, the Jamestown Code of Ordinances, and the CRMC RI Code of Regulations (RICR)} 650-

RICR-20-00-C1 (commonly referred to as the “Red Book”) as follows:

RIG.L § 46-4-6.9 Town of Jamestown. Powers Conferred,
(b No powers or duties granted herein shall be construed to abrogate the powers or duties granted

f0 the coastal resources management council as provided in chapter 23 of this title, as amended

Jamestown Ordinance Section 78-26
(a) Permitting.

No mooring or outhaul shall be located or maintained in the harbor or coasial waters of

Jamestown until a permit has been issued for the use of such mooring or outhaul by the
harbormaster. No mooring or outhaul shall be permitted until the harbormaster has determined

that it conforms to the specifications set forth in this article and in any other conditions
established by the state or town.

Jamestown Ordinance Section 78-26

(c) Class | Riparian.
Owners of riparian property, including individual owners and the owners or directors of profit or

nonprojit associations, partnerships, corporations or such other legal entities owning riparian
property, are entitled 10 apply, with priority over other mooring permit classes, for up to two
moorings per property parcel directly adjacent 1o the shorefront property parcel. They may apply for
additional Class 1 moorings, up to four in total, without priority over other mooring permit classes.
In both cases applications are subject, as determined by the harbormaster, to the availability of

space and to state and local regulations.

CRMC RI Code of Regulations 1.1.2 90 (b)

“Riparian mooring” means a mooring rented by a riparian property owner under a permit granted by
a municipality located within coastal waters bordering that property as bounded by the seaward
extension of that property’s lateral lot lines. Said mooring may or may not be located within a CRMC

approved mooring field

If you feel you are aggrieved by this decision, Section 78-30 of the Jamestown Code of Ordinances provides for
an appeal of this ruling to the Jamestown Town Council within 20 days from the mailing of this decision.

William Harsh
Chairman
Jamestown Harbor Commission

CC: Q. Anthony
Town Solicitor
Harbor Commission



<STHES, Jamestown Harbor Office
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TOWN OF JAMESTOWN

HARBOR COMMISSION

Minutes of the July 10, 2019 Meeting of the Jamestown Harbor Commission
DRAFT - Not Approved

A meeting of the Jamestown Harbor Commission (JHC) was held Wednesday, July 10, 2019 at the Jamestown Town Hali,
93 Narragansett Avenue, Jamestown, Rhode Island.

I. CALL TO ORDER AND ROLL CALL
Chairman Harsch called the meeting to order at 6:36 PM with roll call-

Present:
William Harsch, Chairman
Wayne Banks, Commissioner
Eric Lexow, Commissioner
Steven Bois, Commissioner
Dan Wurzbacher, Commissioner
Michael Junge, Commissioner

Absent:
James Heagney, Commissionar

Also in attendance:
George Souza, Conservation Commission Liaison
Town Solicitor, David Petrarca
Chief Mello, Exacutive Director
Mark Campbell, Harbormaster
Kim Devlin, Harbor Clerk

Il. APPROVAL OF MEETING MINUTES - Review, discussion and/or potential action and/or vote
A. Wednesday, June 12, 2019
Commissioner Wurzbacher moved to approve the minutes; Chairman Harsch seconded. So voted; 5 ayes, 0 nays.

lil. OPEN FORUM
A. Scheduled Requests to Address
There were no Scheduled Requests to Address.

B. Non-scheduled Requests to Address- Review, discussion and/or potential action and/or vote
There were no Non-Scheduled requests to address.

Commissioner Wurzbacher moved to move up item 11(A), Commissioner Bois seconded. So voted: 6 ayes, 0 nays.

XIl. NEW BUSINESS
A. Appeal - Edward Flanagan; re: Denial of Mooring Permit; 7/2/2019 — Review, discussion and/or potential vote
Executive Director Chief Mello stated that Mr. Flanagan applied for a mooring to be placed in the same location as the
mooring the prior owner of his property had permitted more than five years ago. The prior property owner had a non-



Mr. Flanagan stated that he is asking the Jamestown Harbor Commission for an exemption and to allow him to permit a
non-riparian mooring at that location.
Chairman Harsch asked Town Solicitor David Petrarca his opinion.

Town Solicitor Petrarca stated that once the non-conforming mooring permit lapsed you cannot go back to allowing a non-
conforming mooring to be permitted. There is not a part of the ordinance that allows the Jamestown Harbor Commission to
grant an exception and to do so would be a deviation from the Harbor Management Ordinance.

Chairman Harsch moved to deny the appea! based on the condition that the Jamestown Harbor Commission does not
have the power to grant exceptions to the Harbor Management Ordinance.

Chairman Harsch asked Mr. Flanagan if he would like to pursue the permit as a riparian.
Mr. Flanagan stated no.

V. EXECUTIVE DIRECTOR MELLO’S REPORT- Review, discussion and/or potential action and/or vote
Executive Director Chief Mello had nothing to report outside of Harbormaster Campbeii’'s report.

V. HARBORMASTER REPORT- Review, discussion and/or potential action and/or vote
Harbormaster Campbell reported that the fireworks and the fourth of July went smoothly, there were no major incidents.
The next event is the Save the Bay swim that he will be supporting and after that are the festivals in Newport that he has
minimal involvement in, outside of a major incident occurring.

Chairman Harsch asked Harbormaster Campbell about the Fools Rules.
Harbormaster Campbell stated that he does support that event, as well, but it is not until August.

VI. MARINE DEVELOPMENT FUND BUDGET
A. 2018/2019
MDF YTD Budget- Review, discussion and/or potential action and/or vote
Executive Director Chief Mello stated that we will hopefully have the complete financial report from last fiscal year for the
August meeting.
VIl. SUB-COMMITTEE REPORTS
A. Budget - Review, discussion and/or potential action and/or vote

Commissioner Heagney was absent.

B. Facilities - Review, discussion and/or potential action and/or vote
Commissioner Banks reported that the work done to the Ft. Getty pier looks great and he urged everyone to go out and take
a look at the resuit.

C. Mooring Implementation - Review, discussion and/or potential action and/or vote
Commissioner Banks had nothing to report.

D. Traffic Committee - Review, discussion and/or potential action and/or vote
This committee is vacant.

E. Gould Island Restoration Committee - Review, discussion and/or potential action and/or vote
Commissioner Bois stated that the commiittee is planning a site visit for later in the summer or early fall.

Executive Director Chief Mello reported that Town Administrator Andy Nota was asked to plan the site visit and
Harbormaster Campbeli has been working on the transportation arrangements to make that happen.

Viil. LIAISON REPORTS
A. Conservation Commission Liaison- Review, discussion and/or potential action andior vote
Conservation Commission Liaison Souza reported that the Conservation Commission is aware that there is an upweller at
Ft. Getty.

Executive Director Chief Mello stated that Tony and Joe Pinheiro were permitted by the Town to instail an upweller at Ft.
Getty pier on a pilot program that ends December 31 of this year. The equipment instalied at Ft. Getty is not what was
approved by the Jamestown Harbor Commission and the Town Council and the condition is not what was anticipated.



Executive Director Chief Mello stated that he will be documenting the project and will provide a report at the end of the
approved pilot project timeframe of December 31.

Chairman Harsch asked Conservation Commission Liaison Souza if the Conservation Commission had an opinion on the
project.

Conservation Commission Liaison Souza stated that they were neutral,

IX. OLD BUSINESS
A. Election of Vice-Chair as needed — Review, discussion, and/or potential action and/or vote
Chairman Harsch moved to appoint Commissioner Banks as the Vice-Chairman of the Jamestown Harbor Commission;
Commissioner Wurzbacher seconded. So voted; 6 ayes, 0 nays.

B. Appointment of Sub-Committee Members ~ Review, discussion and/for potential action and/or vote
1. Traffic Committee
2. Mooring Impiementation
Executive Director Chief Mello stated that the Traffic Committee is not a chartered committee but that is an advisory board
to the Town Council. The Traffic Committee meets each month and when it was established they expected a member from
the Jamestown Harbor Commission to serve on that board.

Executive Director Chief Mello stated that the Mooring Implementation sub-committee is not time consuming. The fast time
they were active was when two boat yards were requesting an increase in the number of commercial moorings they were
permitted to have installed. The involvement is usually limited to the member meeting with staff and reporting back to the
commission.

Commissioner Bois moved to appoint Commissioner Junge to the Traffic Committee; Chairman Harsch seconded. So
voted; 6 ayes, 0 nays.

Commissioner Bois moved to appoint Vice-Chairman Banks to the Mooring Implementation sub-committee; Commissioner
Wurzbacher seconded. So voted; 6 ayes, 0 nays.

Vice-Chairman Banks asked about the Pinheiro letter that was sent to him and forwarded to staff for inclusion and
discussion at the last meeting.

Executive Director Chief Mello stated that the letter was on the agenda and it was discussed; however, they are not
operating under the approved conditions so it was suggested that the Jamestown Harbor Commission hold off on taking
any action at this time.

C. Appeal — Mr. Chris Museler; re: Denial of Guest Mooring Permit; 4/18/2019 — Review, discussion, andior
potential action and/or vote; Possible motion to reconsider vote & decision from the June 12t meeting in which the
Harbor Commission affirmed the Harbormaster’s denial of the Guest Mooring Permit.

Chairman Harsch stated that it is normal for members of a Commission that are voting to express the reasons for their vote
and their opinions on the matter in guestion. Chairman Harsch is concerned that a couple of memebrs did not express

themselves at the last meeting and feels that they should have the opportunity to do so.

Chairman Harsch moved that the Jamestown Harbor Commission reconsider the vote taken at the last meeting and to allow
members to express their views and when they vote to make a comment on the record as to the reasons for their vote.
Commissioner Wurzbacher seconded. So voted; 6 ayes, 0 nays.

Chairman Harsch asked Town Solicitor Petrarca if he contacted the council for Mr. Museler to inform them that this would
be on the agenda again tonight.

Town Solicitor Petrarca stated that yes, he did contact Mr. Museter's council.

A discussion on Robert's Rules and the type of information and discussion that should take place ensued.

Town Solicitor Petrarca stated that any member can make a motion to reconsider if they feel a member has may a certain
rational for how they voted that might have made a difference in the vote. Town Solicitor Petrarca stated that the members

may discuss amongst themselves, but that no new testimony or documentation should be introduced.

Commissioner Wurzbacher asked to speak and stated that he voted against denying the appeal and would like to share the

3




context in which he is approaching his decision with. Commissioner Wurzbacher stated that he is looking out for coastal
fandowners in his role on the Harbor Commission. Commissioner Wurzbacher stated that he has considered a lot of
different factors in the Museler’'s appeal and as we've moved through that process, and as riparian landowners, they have a
right to a mooring and that the guest mooring is a difficult thing to deny.

Commissioner Lexow stated that he agrees with Commissioner Wurzbacher.

Chairman Harsch moved to reaffirm the vote taken to deny the guest mooring permit: Commissioner Bois seconded.

Executive Director Chief Mello stated that the challenge, procedurally, is that this matter has been heard over the course of
three meetings and only three members have been present at ali three of those meetings who have heard all of the testimony.

Town Solicitor Petrarca stated that when there is a2 motion to reconsider a vote it has to be the same members voting that
voted during the original vote.

Executive Director Chief Mefio stated we should take a roll call vote and that voting affirmative is voting to uphold the decision
from the last meeting to deny the appeal.

Commissioner Bois voted aye.
Commissioner Lexow voted nay.
Commissioner Wurzbacher voted nay.
Chairman Harsch voted aye.

Town Solicitor Petrarca stated that it is a tie vote and that the motion does not carry and that the vote from the last meeting
stands.

Commissioner Bois moved to move forward; Commissioner Junge seconded.
Commissioner Bois asked Town Solicitor Petrarca if the Museler's can appeal to the Town Council.
Town Solicitor Petrarca stated that once they receive the decision letter they can appeal the decision to the Town Council.

Commissioner Bois stated that he feels like we should accept that process and move on so he will make a motion in that
regard.

Commissioner Bois moved to accept the process as it is and to move on; Commissioner Junge seconded. So voted; 6 ayes,
0 nays.

X. CORRESPONDENCE
There was no Correspondence.

Xll. OPEN FORUM — CONTINUED- Review, discussion and/or potential action and/or vote
There was no Continued Open Forum,.

Xill. ADJOURNMENT- Review, discussion and/or potential action and/or vote
Commissioner Bois moved to adjourn at 7:32PM; Commissioner Heagney seconded. So voted; 6 ayes, 0 nays.

Respectfully submitted,

Kim Devlin
Jamestown Harbor Clerk



Stete of Rhode Island and Providence Plantafions .

Coastal Resources Management Council S © (401} 783-3370
Oliver H. Stedman Government Center _ ' © 7 Fax (401) 783-2069
4308 Tower Hill Road, Suite 3 Lo . EEETE
Wakefield, R] 02879-1900

- February 26,2018

Jamestown Town Council
Jamestown Town Hall

283 County Road
Jamestown, R1 02806-2406

Dear Honorable Jamestown Town Council:

I am writing to you regarding the recently revised Jamestown Comprehensive Harbor Management
Plan as adopted by the Jamestown Town Council on August 4, 2014 (HMP). As you know, the Coastal
Resources Management Council originally reviewed the HMP in 2015, and finding it generally
consistent with the Rhode Island Coastal Resources Management Program (RICRMP) granted interim
approval to provide the town with additional time to address certain stipulations that would enable the
Plan to receive a full five-year approval. Subsequent review of the recently revised HMP, (including.
the harbor ordinance)(submitted to and received by the CRMC on September 30, 2017) has determined

that these stipulations have been fully addressed, - o o B

As such, in accordance with §300.15 of the Rhode Island Coastal Resources Management Program, I
hereby grant a five-year approval of the Jamestown Harbor Management Plan to February 26, 2023.

Additionally, prior to the expiration of this approval, the Town shall address the following issues for _
inclusion into the next iteration of the HMP: - ' s

¢ Because eelgrass beds shift and migrate over time, existing mooring fields are at times found to
have celgrass present when originally sited there was none present. Therefore all existing
conventional moorings located in mooring fields where eelgrass beds are now present must be
replaced with a ponservation-type mooring at the time of inspection per Section 78-26(1)(2) of the
harbor ordinance or when in such a mooring field it is determined that any part of the existing
mooring gear must be repaired or replaced. Conservation-type moorings include a screw type
anchoring device that is embedded beneath the surface of the substratum and a buoyant line
attached to the anchor and mooring float to ensure that no part of the mooring gear rests on the
surface of the substratum at any time. R o

¢ All moored vessels located within the Zeek’s Creek Conservation Zone (see map at HMP
Appendix A-5.13) must be relocated outside the boundary of the conservation zone upon their next
scheduled mooring inspection per Section 78-26(1)(2) of the harbor ordinance, or whenever any

part of the mooring gear must be repaired or replaced for any reason prior to a mooring inspeqt_ion :

per Section 78-26(1)(2).




e [0V Couel
rooruary 26, 20 1
Page 2

o The definition for «Conservation zones” in Section 78-22 of the harbor ordinance must be
amended within one year from the date of CRMC’s approval of the HMP to state that CRMC
jurisdiction is controlling within all conservation and other local zones established under the HMP.

b
Sincerely,

L
Jetfye . M Director

C(ia +al Resources Management Council

flat

ce: Grover J. Fugate, CRMC Executive Director
Kevin R. Cute, CRMC Marine Resources Specialist
Dave Reis, CRMC Supervising Biologist
Rich Lucia, CRMC Supervising Civil Engineer
Anthony DeSisto, CRMC Legal Counsel
Chief Edward Mello, Jamestown Harbor Office Director

David Cain, Jamestown Harbor Commission Chair
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Exhibit 4

From; Chief Edward Mello
Sent: Wednesday, March 14, 2018 7:21 pM
To: Kevin Cute'

Ce: 'Wyait Brochu; Mark Campbel; Ki Deviin
Subject: Questions

Edward A. Mello
Chief of Police

Jamestown Police Department
250 Conanicus Avenue
Jamestown Ri 02835

phone: 401-423.1212
fax: 401-423-9648 . s

-rms:/tmail.google.con#mawum?ik:1b727ce355&v5ew=pt&search..,sn1608848569334069544&simpi=msg-r%3A1so8848669336089544&:1‘1{;:1 Page 4 of §
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8117118, 11116 AM

Y Antheny DeSiste <adiawic@umail com>

FW: HMP Approvél Letter -

1 message

Kevin Cute <kcute@cnﬁc.ﬁ.gov>
To: Anthony DeSisto <adlawllc@gmail.com>

Kevin R. Cute

Marine Resources Specialist

Coastal Resources Management Council
Stedman Government Center

4808 Tower Hill Road

Wakefield, Rl 02879

Phone: (401) 783-3370

Fax: (401) 783-3767

Email: kcute@crmc.ri.gov

Website: http://www.crme.ri.gov/

From: Kevin Cute [mailto:kcute@crme.ri.gov]
Sent: Thursday, May 10, 2018 10:18 AM

To: 'Chief Edwaid Mello'

Ce: "Mark Campbel

Subject: RE: HMP Approval Letter

Hello Chief,

Regarding g1

Conservation Zong.

i

tps:jlm&il.google.cum[mail/ufO?ik=1b727ce355&vlew=pt&search:...f%BMGOBSﬂ 2722941452168&simpl=

Tue, Aug 14, 2018 at 11:10 AM

msg-{%3A16088112722041456215&mb=1

g: Yes but please provide a reasonabie explanation regarding any proposed change to the

Page1of 3
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scheduled inspection, or whenever an y part of the mooring gear must be repaired or replaced prior to a. mooning
inspection. As such, these moorings are potentially subject to relocation prigr to their next lawfully mandated
inspection. Its simpie logic that whether a mooring is relocated prior to or at the time of the next inspection, either
event wili occur within the five-year approval.period. But any interpretation of the approval letter which concludes that
the “Zeek's Creek” moorings may be relocated at any time — up to the terminal date of the five-year approval period -
is blatantly wrong and iliogically opposed to the incontestable intent of the CRMC stipulation regarding their relocation.
Fm entirely confident that the Jamestown Harbor Office will fawfully enforce this CRMC requirement but please don't
hesitate to contact me should any problems arise for which you think CRMC's assistance may be helpful to that end.
Therefore, please do begin to enforce this change immediately due upon next inspection.

Regarding question three; Yes, given the schedule established in the approval letter regarding the replacement of any
and ail conventional moorings located in eelgrass beds with a conservation type mooring. Consistent with my
response to question two, please do begin to enforce this change immediately due upon next inspection

Please don't hesitate to conlact me if you have any further questions on this matter,
Best,
Kevin

Kevin R. Cute

Marine Resources Specialist

Coastal Resources Management Council
Stedman Government Center

4808 Tower Hill Road

Wakefield, R] 02879

Phone: (401) 783-3370

Fax: (401} 783-3767

Email: kcute@crme.ri.gov

Website: http:/iwww.crmc.ri.gov/

tps:/{maiE.gcogie.cnmlmail/u/ﬂ_‘!_ikﬂb?z?ce&55&view=pt&search--.._-f%SATSOB9_1127229414521 5&3impl=msg-t%Sm608911272294145215&mb=1 Page 2 of 3
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From: Chief Edward Mello [_mai-lto:emeﬂo@jamestownri.net]
Sent: Thursday, May 10, 2018 8:36 AM

To: Kevin Cute

Cc: Mark Campbeil

Subject: HMP Approval Letter

Good morning Kevin;

We are working with the Harbor Commission and the mooring holders within Zeeks Creek in order to address the
stipulations as outlined in our approval letter. Specifically bullet point two.

As such | have a couple of questions:

1) Would CRMC be open to the Town amending the Zeeks Creek conservation area to mirror what CRMC indicates
as a conservation area? There is an inconsistency of the Town'’s {1000 feet) vs. CRMC (500 feet). This would occur
after heafing from our local Conservation Commission for input.

2} In the fettet, it indicates “prior to the expiration of the approvat...” and then stipulates that the moorings within
Zeeks Creek must be moved iipon inspection. Does this mean we need to change our documents prior to 2023 and
then begin to enforce this change? Or do we begin to enforce this change immediately due upon next inspection?

3}’ The same question (2) would apply to the first stipulation as welfl.

Thank you.

@ Vius-free. www.avast.com

tps://mail.googfe.comfmaii/ulO?Ikx‘lb?Z?ceSSS&v?ew:pt&seam’h:..-. f%3AI6089112722941452154& simpl=msg-f%3A1608911272294145215&mb =1 Page 3 of 3



Gmail - FW:' Questions 8/17118, 11:20 AM

.
M G” [a]! Aaitany Dofiste caditedbeSaml o

FW: Questions

T MEESEUS

Kevin Cute <keute@crme.ri.gov> Tue, Aug 14, 2018 at 11;10 AM
To: Anthony DeSisto <adlawllc@gmall.com>

Kevin R. Cuie

Marine Resources Specialist

Coastal Resources Management Council
Stedman Government Center

4808 Tower Hill Road

Wakefield, Ri 02879

Phone: (401) 783-3370

Fax: (401) 783-3767

Email: keute@crme.ri.gov

Website: hitp://www.crmc.ri.gov/

T e ot e 8 5 158 1 o et bt oo T e 10 it £ 1m0 2 S Y 1t et s e st o+ @ e e et o e s+ e

From: Kevin Cute [mailto:kcute@crme. i gov]
Sent: Thursday, April 05, 2018 4:02:PM

To: ‘Chief Edward Mellg'

Ce: 'Wyalt Brochu’; "Mark Campbell’; 'Kim Devii'
Subject: RE: Questions

Chief,

Regarding question #2 ~ combining.a weighted biock-and elastic “rode” is permissible and according to our permit staff supenvisor it's the preferred
hybtid mooring option he recommends when moorings must be instailed in eelgrass beds.

Regarding question #3 ~ . ( _ )

was thg case for all of tham) curently Jocated in the conservation area near Zeek's Creek. Any non-riparian moorings would have to be relocated in
a mooring field, and it would be prefarable for ripatian moorings to be logated as near as possible to the riparian properties with whichthey're '
associated,

| agree with your conclusions reganding the relocation of any riparian moorings {which if | recall properly you'd mentioned

Best,

Kevin

tps:}‘/mail.goog{e.com/maiiiu/p?ik=1b?27t_:e355&View=pt&_sear’ch...3A1808843669334069544&simpi=msg-f%3A1608848 6693340695448 mb=1 Page tof 5




Gmali - FW: Questions 81718, 11:20 AM

Kevin R. Cute

Marine Resources Specialist

Coastal Resources Management Council
Stedman Government Center

4808 Tower Hill Road

Wakefield, R 02879

Phone; (401) 783-3370

Fax: (401) 783-3767

Email: keute@erme.ri.gov

Website: hitp:/Amww.crmc.ri.gov/

Fromi: Chief Edward Melio [mailto:emello@jamestownri.net]
Sent: Thursday, npﬁl 05, 2018 2:45.PM

To: Kevin-Cute

Ce: *Wyatt Brochu'; Mark Campbell; Kim Deviin

Subject: RE: Questions

Thank you Kevin
1 ook forward to your response on ftlems 2 and 3.

Edward A. Mello

Chief of Police

Jamestown Police Department
250 Conanicus Avenue
Jamestown Rl 02835

phane: 401-423-1212
fax: 401-423-9648

From: Kevin Cute [maitto:kcute@cmc.ri. gov]
Sent: Thursday, ApAl 05, 2018 2:37PM
To: Chief Edward Mello

Cc ‘Wya& Brochu'; Mark- Campbell; Kim Deviin
Subject: RE: Queshons

tps:]Imail',goog[e.comlmei!fufﬁ?ik=1b?2?ce3$5&\flew=pt&sea?t:h‘..3A160884836933405'9544&5|mpl= msg-f%3A16088486693340695448&mb=1 Page 20of 5
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Good aftemoon Chief,

Thanks for your patience and persistance. As you know the CRMC recognizes that the Jot at question possesses ripanan fights as it's contiguous to
tidal waters. But CRMC also.recognizes municipal jujisdiction regarding mooering management and as such may consider a local- decision 1o deny

an application for a riparian mooring. But we would-first need clear evidence regarding a municipality's position on any given matter that may be
inconsistent with CRMC requirements for-hiarbor management,

The initial denial:of the permit application by the harbor offics is clear in its intent. However | respectfully request that the matter be discussed with
the harbor commission, as appears is already your intention for the commission’s 4/11 meeting. If the commission and Town Gouncil support the
denial then CRMC will be willing to-work with the town toward a final decision, one way or the dther.

Please don't hesitate to contact me at your convenience should you wish to discuss this matter prior to next week's harbor commission meeting. 'm

in the office today and tormorow but next week ' available only on Monday afternoon and ail day Tuesday.

Thanks,

Kevin

Kevin R. Cute

Marine Resources Specialist

Coastal Resources Management Council
Stedman Government Center

4808 Tower Hill Road

Wakefield, Rl 02879

Phone: (401) 783-3370

Fax: (401) 783-3767

Emaii: kc-ute@cnnc.ri;g_ov

Website: http:/Mww.crme.ri.gov/

From: Chief Edward Mello [mailto.emelio@jamestownri.net]
Sent: Monday, April 02, 2018:3:31 PM

Ta: Chief Edward Mello; Kevin Cute

Ce: Wyatt Brochu; Mark Campbel; Kim Deviin

Subjeck: RE: Questions

Good aftemaon Kevin

Just checking in with you regarding the below email in an effort to seek clarification and prepare for our. Harbor Commission meeting scheduted for
411

Thank you.

tps:l/maii.goqg]e:co_m[maillu/ﬂ?ik::1b?27ce355&v’iew=pt&search...smﬁoaad 8669334068 S448&simpi=msg-f%3A1 B0BB48665334063544&mb=1 Page 3 0f 5
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From: Chief Edward Mello _

Sent: Wednesday, March 14, 2018 7:21 PM
To: "Kevir Cute'

Ce: "Wyatt Brochu'; Mark Campbell; Kim: Deviin
Subject: Questions

Kevin
Nice chatting with last week. | just wanted to clarify a couple of tapics:that.came out of our conversation,

1) Regarding the pending application by & property. owner (property only no house) iocated on West Wind Drive {see graphic below); he has made
application for a riparian mooring. { denied:said application for two reasons. First he does not meet the Jamestown Ordinance definition of ripanian
that being a property which borders on the waters surounding Jamestown, His deed depicts-his northern property line border as Zesks Creek; not
Narragansett Bay as do ail current riparian mooring holdefs, Second, the waters abutting his property would not allow for the 40 foot vessel as this is
nothing more than a creek. I | understood correctly, the position of CRMC would be that all tidal waters are riparian and therefore the applicant is
enitfed to a mooring despite the fact that the mooring could not be placed within the Jateral lines of his property, nor does he have properly which
abuts Narragansett Bay. Can you please confirm that wauld CRMC's position? ’

2) Regarding the approval leter of our harbor management plan; stipulation one calls for the replacemient of all moorings which may reside within

areas which have eel grass. That these mo6tings must be replaced with a conservation type miooring system. This system typically calis for a
“screw” o be Installed into the floor of the bay and the tackle is attached. We have learned from experience that the “screw” portion is prablematic

due to shallow ledge conditions thereby preventing instaflation. Others have employed the option of instalfing a weighted block and then attaching
the elastic portion to the bioick. Before. proceeding In notifying existing meoring holders, | would ask if this modified application wouild be permitted?

3} Stipulation two calls for the removal of all existing moorings ffom Zeeks Creek Conservation area upon inspection. My understanding from our

conversation is that you indicated that these moiings car bs moved info any other area to accommodate the owners and would not have to be
placed within a designated mooring area and that this new.cluster of moorings would not constitute a new mooring area open to the public. Please
confirm if | understood that correctiy.

Thank you.

Edward A, Mello

Chief of Police

Jamestown Police Department
250 Conanicus Avenue
Jamestown RI 02835

phone: 4014231212
fax: 401-423-9648

ips:I]maiI.google.cemlmallju/ﬂ?ik=1b727ce.355&VieW=pl&seamh_..3A1608848869334069544&simpl=msg-f%3A160884866-_9334069544:&mb=1 Page 4 of 6
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Gma IE arnzhony DeSisto <adlawllcggmaid.com>

Jamestown HMP
TonaEEse

Kevin Cute <kcute@crmc.rigovs ' Tue, Aug 14, 2018 at 11:41 AM
To: Anthony DeSisto <adlawllc@gmail.com>
Cc: Jeff Willis <JWillis@crme.ri.gov>

Tony;

The three emails | forwarded to you between 11:10 — 11:11 am this morning represent all of my email communications
with the town regarding the riparian mooring issue we discussed earier today. Please don’t hesitate to let me kiow if
you need anything else from me on this matter.

Kevin

Kevin R. Cute

Marine Resources Specialist

Coastal Resources:Management Council
Stedman Government Center

4808 Tower Hill Road

Wakefield, Rl 02879

Phone: (401) 783-3370

Fax: (401) 783-3767

Email: kcute@crmc.ri.gov

Website: http:!fwww.crrnc;riigovf
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KNOW ALL MEN BY THESE PRESENTS, that I, JOYCE C. RODRIGUES, of
28580 Altessa Way, Unit 202, Bonita Springs, Florida 34135, for
consideration paid in the amount of $600,000.00, grant to CHRISOPHER
J. MUSELER and XARA L. MUSELER, husband and wife, both of 1271

Anthony Road, Portsmouth, Rhode Island 02871, as tenants by the
entirety, with WARRANTY COVENANTS:

SEE ATTACHED EXHIBIT A

Being the same premises conve

yed to this grantor by deed of
RONALD 5. RODRIGUES,

and recorded on May 26, 2009, in the Records of
Land Evidence in said Town of Jamestown, Rhode Island, in Book 674
at Page 104.

Subject to restrictions of record in so far as applicable.
Subject to taxes and assessments assessed as of December 31,
2016. '

I, JOYCE C. RODRIGUES, do hereby covenant that I am not a
resident of the State of Rhode Island and that a8 Discharge of Lien

pursuant to RIGL 44-30-71.3 has been requested from the Rhode Island
division of Taxation.

The undersigned hereby certifies compliance with the requirements
and all other provisions of the smoke detector and carbon monoxide

detector laws and regulations of the Rhode Island Fire Safety Code.

WITNESS my hand and seal this d?bgg day of Lo _
2

@)

4,
ﬁﬁéfhu
HCE

. 2017.
=
- B
; i= :: ;§ ogge C. Rodrigues (j
g 5 STATE{OF RHODE ISLAND
o~ §N i GeUN é‘_:cw BRISTOL
G BT o i
H ]
J,J % IR the Town of Bristol on the o L% day of ,J‘f**L
288 2017,

efore me personally appeared JOYCE C. ROPRIGUES, to me
known and known by me to be the party executing the foregoing
instrument, and she acknowledged said instrument by her
executed, to be her free act and deed.

Wy Public P

. John Q. Rego
1271 Anthony Road, Portsmouth, RI 02871 Notary Public

Commission Bxplres 6N 6/21

Grantee Address:
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Exhibit A Description
Plat 8 Lot 663
Westwind Drive
Jamestown, Rhode Island

That certain tract or parcel of land situated northerly of Westwind Drive, in the Town of Jamestown,
Newport County, State of Rhode Island and Providence Plantations, delineated as AP §, Lot 663 on that plan
eatitled “Superior Court Order NC95-0182 Administrative Subdivision AP 8 Lots 609, 662 & 663 Westwind
Drive / North Road Jamestown, Rhode [sland Gidley, Sarli & Marusak, L.L.P. Attorneys at Law One Turks
Head Place, Suite 900 Providence, Rhode Istand 02903 Project No. 06-010 Scale: 17 = 40° Date: 12/12/08, by
Waterman Engineering Co. East Providence, RI, Richard 5. Lipsitz, PLS #1837." Said parcel being more
particularly bounded and described as follows;

Beginning at an iron rod in the northerly street line of Westwind Drive, said iron rod marking the
seuthwesterly carner of land now or formerly of Peter A. & Rochelle Carnevale and the southeasterly corner
of the parcel herein-described;

thence proceeding S 85°49'03" W, by and with the said northerly street line of Westwind Drive, a distance of
one hundred fifty and 00/100 (150.00") feet to the southeasterly corner of land now ot formerly of Robert S,
Powers and the southwesterly comer of the parcel herein-described;

thence proceeding N 04°10'57" W, adistance of three hundred forty five and 00/100 (345.00') feet to an angle
point;

theirce proceeding N 35°45'10"” W, a distance of five hundred fifty seven (557'+/-) feet more or less, to the
mean high water line of The Great Creek, so called, and the northwesterly corner of the parcel herein-
described, The last two herein-described courses are bounded westerly by the said Powers land;

thence proceeding northeasterly and easterly, by and with the said mean high water line of the said Great
Creek, a distance of four hundred fifty eight {(458'+/-) feet, more of less, to land now or formetly of Joan
Dupee and the northeasterly comer of the parcel herein-described;

thence proceeding southwesterly, southerly and southeasterly, by and with the said mean high water ling of
the Great Creek, a distance of five hundred (500'+/-) feet, more of less, to its intersection with a concrete
wall;

thence proceeding § 82°17°34" W, by and with the said wall, a distance ofeleven and 58/100 (11.58") feettoa
corner in the said wall;

thence proceeding S07°41'45" E, by and with the said wall, a distance of ninety four and 46/100 (94.46") fect
to an angle point; .

thence proceeding S 00°00'12" E, partly by and with a wire / vinyl fence, a distance of fifty five and 1¥/100
(55.18" feet an angle point;

thence proceeding S 03°15'38" E, along a wood rail fence, a distance of forty seven and 01/100 (47.01") feet
to an angle point;
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thence proceeding S 08°34'54" E, along the said wood rail fence, a distance of forty five and 49/100 (45.49")

feet to a comer;

thence proceeding N 77°58'48" E, along the said wood rail fence, a distance of twenty nine and 71/100
{29.71'} fee! to the northwesterly comer of the said Carpevale land. The last seven herein-described courses
are bounded easterly and northerly by the said Dupee land;

thence proceeding S 04°10°57" E, a distance of ten and 15/100 (10.15") feet to an angle point;
thence proceeding S 11°59'44" E, a distance of fifty five and 00/100 (55.00") feet to an angle point;

thence proceeding S 04°10'57" E, a distance of one hundred ninety and 00/100 (190.00) feet to the said
northerly street line of Westwind Drive and the point and place of beginning;

The above-described parcel contains 18%,110+/- square feet (4.34+/- acres) of land, more or less.

RECEIVED FOR RECORD

flug 312017 N3151F°
SANESTRUWN TOWN CLERK
CHERYL fi. FERMSTRGM, CHIC




Jamestown Harbor Office
250 Conanicus Avenue
Jamestown, RI 02835

4(1-423-7190

Request for Appeal

Appeals of actions by the Harbor Master or Executive Director other than violations of section 78-27
may be appealed to the Harbor Commission. Written appeals must be filed with Harbor Clerk

within 30 days of incident or notice.

Appeals of the decision of the Harbor Comumission may be appealed to the Town Council. Written
final appeals must be filed Town Clerk within 20 days of the mailing date of the Harbor

Commission decision.

£ ha 1S=5‘UP/\44 ot Cane MNMatadl e

Name of Appellant: :
Address: 20 wJeshsind fa. JooaSigwn R T
Phone: Lai F385 5HL

Mooring Permit #: Mi281c¢

You are appealing a decision of (circle one): or Harbor Commission

Date that you received notice of the decision that is subject of this appeal: 7/ [ / 2019

o /szfcpw,éjf o 4 [Hw07
Please attach a copy of the written decision that is the subject of this appeal. If the Wnt-ten decision that
you are appealing covers more than one issue, please describe below the specific decisions you are

appealing or attach a separate sheet.
HAopcelin  dear ol o jbl’t’_ s < mmees in ¢
L 5 e

- In the space below, please indicate the reason for your appeal. Indicate any details and facts that will
help the appeal board understand your position. You will be able to present this and other information
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Quentin Anthony .

From: Christopher Museler <cmuseler@gmail.com>

Sent: Wednesday, April 17, 2019 2:00 PM '

To: Quentin Anthony; Quentin Anthony; Eileen P. Hadfield Esq.
Subject: Fwd: Museler Mooring Application

Sent from my iPhone

Begin forwarded message:

From: Mark Campbell <mcampbell@{amestownri.net>

Date: April 11, 2019 at 11:45:26 AM EDT

To: Christopher Museler <cmuseler@grmail.com>

Cc: Kim Devlin <kdeviin@jamestownri.net>, Chief Edward Mello <emello@jamestownri.net>

Subject: RE: Museler Mooring Application

Mr. Museler: Sorry, my season runs from May - October, | came in this week and saw your email, thus
the delay in response. My understanding is that we will not be issuing new permits for non conforming

moorings, which Is what your guest mooring would be.
Mijc

M.J. Campbell

Mark J. Campbell

Harbormaster

Jamestown, Ri

0: 401-423-7249

C: 401-265-3950 )

Fmail: mcampbell@iamestownri.net

————— Criginal Message-—---

From: Christopher Museler [mailto:cmuseler@gmail.com]
Sent: Tuesday, March 26, 2019 11:24 AM

To: Mark Campbell; Kim Devlin

Cc: Quentin Anthony; Quentin Anthony

Subject: Museler Mooring Application

Hello, Please let me know when | should expect a reply from the following email sent March 18, 2018.

Thank you for your help in advance.
Chris Museler

Dear Mr. Campbell,
From what I heard last Wednesday night, | am confident that you were unaware of Ms. Devlin’s May

2018 email to me advising no “further” moorings would issue. Because Ms. Devlin asked in that email
for the $190 fee for the primary mooring sticker, she clearly was addressing my pre-existing on-line

application for a guest mooring.
1



‘Quentin Anthony

Quentin Anthony <qanthonylaw@verizon.net>

from:

Sent: Tuesday, April 16, 2019 10:08 AM

To: emello@jamestownri.net

Cc: david@rubroc.com; 'mcampbell@jamestownri.net’
Subject: Museler

Dear Chief Mello,

I'am writing to request clarification.

In Mr. Campbell’s 4/11 email to Mr. Museler, Mr. Campbell said Mr. Museler’s request for a guest
moornng would not issue because it would be non-conforming, yet in your 4/2 email to me and Mr. Museler,
there was no mention of any so-called non-conformity.

Of course, it is our hope that Mr. Campbell misspoke. The Commission sustained M. Museler’s appeal,
ruling that he was a riparian property owner. As such, the Ordinance says he is entitled to a guest mooring. If
Mr. Campbell’s email does, in fact, constitute a denial, we wonld like to appeal now so we can be on the May

agenda.

Thark you for your anticipated help in understanding this matter.

Very truly yours,

Quentin Anthony, Esq.

Law Office of Quentin Anthony
41 Long Wharf Mall

Newport, Rhode Island 02840
Tel: (401) 847-1008

Fax: (401) 847-0018

The information contained in this electronic message and any attachments hereto is intended for the exclusive
use of the addressee(s) and may contain confidential or privileged information. If you are not the intended
recipient, please notify the Law Office of Quentin Anthony at 401-847-1008 or ganthonylaw@verizon.net and
destroy all copies of this message and any attachments. Any dissemination of this information is strictly

prohibited. Thank you.




Quentin Anthony

From: * Christopher Museler <cmuseler@gmail.com>

Sent: Wednesday, April 17, 2019 11:46 AM

To: Quentin Anthony; Quentin Anthony; Eileen P. Hadfield Esq.
Subject: Fwd: Guest Mooring Application

Begin forwarded message:

From; alerts@onlinemooring. com
Subject: Guest Mooring Application
Date: April 16, 2019 at 11:33:46 AM EDT
To: cmuseler@gmail.com

Reply-To: kdevlin@jamestownri.net

Guest mooring Application;

Guest mooring application is denied. Proposed location is not located within the seaward extension of

property lateral lines.
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MUSELER MEMORANDUM IN SUPPORT OF GUEST MOORING APPEAL
BACKGROUND
“The public’s safety and the survival of our republic rests

in enforcing and respecting duly passed laws, rather than
substituting personal inclinations for those laws.”

Providence Journal Editorial 4/29/2019

The principle that we are a nation of laws and its corollary that we don’t get to ignore
laws we don’t like is the theme of this appeal, and we will return to it as we point out that the
Harbor Office has ignored the very law that it is duty bound to uphold. However, before we start
the journey, we should explain what we have appealed and why. This is a new appeal, and,
accordingly, all Commission members can participate in the decision. The appeal is from the
denial by the Harbor Office of a guest mooring for the Muselers. The correspondence regarding
the denial are the emails from the Harbor Master and Executive Director attached to th; appeal
and this Memorandum. Exhibits A, B, C, D.

In what follows, we will discuss why you should summarily sustain this appeal, but it
will assist if you understand the basis for the denial. It is contained in the April 16™ email of the
Executive Director. Exhibit D. The Executive Director says that the Harbor Ordinance should
say that a guest mooring must be within the waters delineated by the extension of the property
boundary lines, and, acting consistently with how he thinks it should read, he denies the guest
mooring. At the same time, he illogically says the Museler primary mooring can be outside those
lines. Of course, we all recognize that the Ordinance does not say what the Executive Director
wishes it would say. We know that every riparian property owner who wanted a guest mooring

was granted one, for that is what the Ordinance says.



In effect, the Harbor Office has deliberately chosen to ignore the plain language of the
Harbor Ordinance and without any proper, legally cognizable authority, rewritten the ordinance
and substituted his “personal inclinations for [the law].” As will be discussed, it is the swom duty
of the Harbor Office to uphold the Ordinance and not subvert it with what one thinks should be
the law. Adding to the misconception of its duty, the Harbor Office revised the Ordinance
without the approval of this Commission and without adoption of an amendment by the Town
Council. It did this fully knowing that this was the correct process yet proceeded to disregard the
process anyway. In his email to you of January 2019, he laid out this process for you and
attached the draft amendments he wanted, including a new definition of riparian rights. When
you failed to approve, he acted on his own. Exhibit E.

To avoid any confusion, we should explain that the Muselers had appealed andther denial
of a guest mooring, and this appeal was before the Commission in March of this year. At the
March meeting, the Harbor Office Clerk testified under oath that she had sent an email to Mr.
Museler on May 11, 2018 without any authority. Exhibit F. While there was some question by
the Harbor Office that it was not a denial, the email from the Clerk asked for the primary
mooring fee and stated no further moorings would be issued. Since a guest mooring application
had been filed by Mr. Museler and he had written to the Harbor Office prior to the Clerk’s email
inquiring of his guest mooring status, there can be no doubt that the Clerk’s email was intended
as a denial or that Mr. Museler misinterpreted the email. Exhibit F. In any event, it is now a
moot point.

To this day, no explanation or apology has been given for the Clerk’s unauthorized emajl.
Another troubling enigma remains unanswered. Why was Mr. Museler’s guest mooring

application not addressed by the Harbor Office for almost a year? What became of it? Why was



it never brought to the attention of the Harbor Master or Executive Director? Notwithstanding,
Mr. Museler has proceeded on the assumption that the Clerk’s email was without the blessing or
knowledge of the Harbor Master or Executive Director. Therefore, fdllowing the March meeting,
he asked the Harbor Master the status of his application for a guest mooring which had now been
pending for almost one year. Exhibit B. While waiting for the Harbor Master to respond, Mr.
Museler received a promising email from the Executive Director. Exhibit A. With its arrival,
Mr. Museler thought his problems were over. Why would the Executive Director tell him his
guest mooring would be addressed in May if it were, in fact, illegal? If the Executive Director
considered it illegal, why would he not just say it? What could change between April 2, the date
of this email, and mid-May were the guest mooring non-conforming? However, it was not long
before Mr. Museler’s optimism was crushed when he received an email from the Harbor Master
who used the phrase “non-conforming™. Exhibit B. This was followed by an official denial.

Exhibit C. Finally, an explanation from the Executive Director arrived. Exhibit D.

LEGAL ANALYSIS
PRELIMINARY COMMENTS
The Town Council is the legislative body of Jamestown. It enacts ordinances which are
the laws by which our town is governed. No other board or commission has the power to enact
laws in Jamestown.
Just as the Town Council has enacted our Zoning Ordinance, it has enacted our Harbor
Ordinance. The Zoning Board of Review sits as a quasi-judicial body when considering appeals

from the decisions of the building inspector and when considering applications for variances and



especial exceptions. Similarly, this commission sits as a quasi-judicial body when considering
appeals from the Harbor Master or Harbor Office,

Neither the building official nor the harbor master has the right to ignore his respective
ordinance. The ordinances were adopted by the Town Council, and the building inspector and
harbor master are legally obligated to interpret and enforce the law as written. This legal
obligation applies equally to the zoning board and harbor commission whern acting quasi-
judicially.

THE TOWN HARBOR ORDINANCE

This Commission must look to the Harbor Ordinance as written in considering this
appeal. The Ordinance as written provides a riparian property owner has a right to a primary
mooring and guest mooring. While some may not like the law, they must enforce the “duty
passed laws, rather than substituting personal inclinations for those laws.” A riparian owner’s
right to a guest mooring has been in the ordinance for almost 30 years and routinely granted until
Mr. Museler applied. Moreover, this provision of the ordinance has been approved by CRMC
from its first iteration until now with the most recent CRMC approval in February 2018,

Exhibit G is from the CRMC Guidelines and explains what a Final Approval of a Harbor
Management Plan means. You will recal] that the Jamestown Final Approval was issued by
CRMC in February 2018 for a five year period. The Approval was “;ritten by the CRMC
employee who recently attended one of your meetings and the same person who denied Mr.
Museler access to the Jamestown CRMC file, including emails regarding Mr. Museler, which
were only obtained at considerable cost by a statutory records request. No reason, much less
credible reason, was given for denying the file and CRMC counsel produced the records without

reservations immediately.




Under the Guidelines, “Approval” means the Jamestown Harbor Management Plan is the
“most desirable use of the harbor for recreational, commercial, conservation and other purposes

consistent with the requirements of the CRMP...” The CRMP is the Coastal Resources

Management Program. It should not go unnoticed that the CRMP is also known as the “Red
Book.” The CRMC website says the CRMP is “a/k/a Red Book.” Also, the “Approval” means
the Harbor Management Plan has included provision for the orderly, safe, equitable, and efficient
allocation of the harbor for boating by establishing: () the location and distribution of seasonal
moorings and anchorages.” Actually, it states that the Approval means the Harbor Management
Plan has met the CRMC requirement of the best allocation of harbor waters for moorings. It is
difficult to think of stronger statement that Jamestown is in full compliance with the Red Book.
The Guidelines actually state that the “Approval” constitutes compliance.

We will now consider the effect of the 2018 CRMC Approval. The Approval makes the
Jamestown Harbor Ordinance the law of the land. The Town Council of Jamestown has the
authority to enact a harbor ordinance pursuant to RIGL 46-4-6.9, and the CRMC Approval
confirms that it meets CRMC goals and objectives. Thus, the Jamestown Harbor Ordinance, as
written, is the law. It is this body of law that you must examine in an appeal to determine if ‘the
decision of the Harbor Master was right or wrong. Likewise, the Harbor Master can only look to
the law as written in making his decision. For example, if the Harbor Master based his decision
on what something someone at CRMC told him that was inconsistent with the approved
ordinance, he would be violating his duties. The Harbor Office is not the lapdog of CRMC. Nor
is this Commission.

This same limitation applies to the Harbor Commission when acting on an appeal. It is

axiomatic that an administrative agency must assume the legitimacy of the ordinance it is



charged with enforcing. A compelling analogy is a zoning board. It is the duty of a zoning board

to assume the validity of zoning provisions controlling its decision. Mobile Homes Inc. v. Zoning

Bd_of Pawtucket, 91 R1 464, 165 A.2d 510 (1960). A zoning board does not have authority to

consider the validity and enforceability of provisions in the ordinance. M.B.T. Const. Corp. v.
Edwards, 528 A.2d 336 (RI 1987). This principle is a healthy control on the lawlessness that
would ensue if members could refuse to follow what they thought was illegal or just didn’t like.
For the Harbor Commission to ignore the clear, unambiguous language of its approved

ordinance would be a violation of its duty to assume the legitimacy of the ordinance. Just as a
zoning board can’t question the zoning ordinance, the Harbor Commission must interpret the
Harbor Ordinance as written. Granted “interpretation” is often required when an ordinance is
ambiguous. When it is not ambiguous, neither a court nor this Commission has the right or
authority to add or detract from what is written.

It has long been a cardinal principle of statutory construction in

this jurisdiction that when a statute is free from ambiguity and

expresses a clear and definite meaning, the court must accord to

the words of the statute such clear and obvious import without

adding to or detracting from the plain everyday meaning of the

words contained in the statute. (Underlining supplied.)
Providence Journal Co. v. Kane, 577 A. 2d at 664; Wilson v. Krasnoff, 560 A2d 335,339 (R.1

1989); State y. Calise, 478 A.2d 198, 200 (R.L 1984); Kastal v. Hickory House, Inc., 95 R.1. 366,
369, 187 A.2d 262, 264 (1963).

Apropos of this appeal, the Rhode Island Supreme Court has disdainfully described
efforts to add or detract from straightforward language in a statute. It calls such an effort an
improper and illegal “interpretation by amendment.” In other words, the Court describes
“interpretations by amendment” as efforts to stretch the language of a law to the breaking point
and to effectively amend the law which only the legislative body can do:

It is not the function of this court to rewrite or to amend
statutes enacted by the General Assembly.

&



See State v. Feng, 421 A.2d 1258, 1264 (R.I. 1980); New England Die Co. V. General Products
Co, R1.292,297, 168 A.2d 150, 154 (1961).

Frankly, that anyone from CRMC or elsewhere would now say there is an inconsistency
between the Jamestown ordinance and the Red Book should Jeave everyone speechless, It is
impossible to understand how a representative of CRMC, who has said he wrote the Final
Approval, could stand before you and say the Jamestown Harbor Management Plan was
inconsistent with the Red Book. This is particularly true given that in the emails handed out at
the March meeting, the same CRMC representative said that riparian property owners had the
right to moorings outside the extension of their lateral lines, In any event, what this person says
is irrelevant. The Ordinance was approved. This cannot be debated, and the Ordinance is the law.

CONCLUSION

It would be one thing to say the Harbor Office incorrectly interpreted the Harbor
Ordinance or stretched the language so far that it engaged in prohibited “interpretation by
amendment.” Unfortunately, it did more than ignoring the clear language of the ordinance as
written. It knew the process. It knew an amendment was required, sought your approval, and
stated that Town Council and CRMC adoption must be obtained. We refer to Exhibit E wherein
the Executive Director acknowledges this Commission must approve the proposed amendment
regarding riparian moorings and, then, the Town Council must adopt the amendment. It asked
you to approve the amendment, and you have not nor should you.

The Executive Director has redefined the rights of a riparian property owner and limited
those rights to the area within the extension of the property boundary lines. He completely
understands that this requires a legislative act and the necessity of Town Council legislative
action. Yet, he ignores the process he asked you to follow and applies a standard completely

foreign to and unsupported by the Harbor Ordinance which he is legally obligated to follow. He



has substituted his personal inclinations for the law. When it is done knowingly, it exceeds
“interpretation by amendment” and amounts to an unprecedented usurpation of the power of the
Harbor Commission and Town Council.

We used the expression “lapdog” earlier, fully conscious of its pejorative connotations,
We hesitated, but, in the end, thought the phrase fully captured the reality. Were the Harbor
Office, the Harbor Commission, and Jamestown Town Council but “yes men” for the CRMC,
there would be no reason for the General Assembly to give the Town Council broad powers to
regulate the Jamestown Waterfront pursuant to R.I.G.L. 46-4-6.9, and Act enabling the Town to
adopt a harbor ordinance.,

The Harbor Office and this Commission should be fighting to protect the integrity of the
Ordinance duly created by the Town Council 30 years ago and upon which so many islanders
have relied in good faith, including the Muselers. Among many others, they paid dearly for rights
clearly spelled out, without ambiguity, in the Ordinance. Should they now be told the Ordinance,
in place for 30 years, does not mean what it clearly stat